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COMMENT ON RECENT CASES 153 

Pleading and Practice: Statute of Frauds. — The statute of frauds 
is a negative defense and need not be specially pleaded, where the 
making of the contract is denied. 1 Feeney v. Howard 2 is re-affirmed 
and the clouds on it removed 8 

On a matter of practice Gard v. Ramos 4 extends the recent case of 
Wilson v. Hotchkiss 6 by holding that no objection need be made to the 
introduction of parol evidence to prove a contract under the statute 
of frauds, but that the point may be raised on a motion for a non-suit. 

The earlier rule seems to have been to the effect that objection 
must be made to the introduction of the oral proof, and that if such 
objection were not made a motion to strike out the testimony could 
not be considered. 6 Where tne party relied on one of the exceptions 
to take the case out of the statute, the evidence could be admitted sub- 
ject to a motion to strike out if the facts taking the case out of the 
operation of the statute were not proved. 7 The adjudicated cases 
present a variety of rules depending more or less on whether the 
defense is negative or affirmative, and whether the facts taking the 
case out of the statute have been pleaded. 8 The latest ruling of the 
California Court seems sound. It is generally held that the statute of 
frauds does not affect the validity of a contract; therefore the ob- 
jection must be made during the trial and cannot be taken for the 
first time on appeal. 9 But it would seem immaterial whether an objec- 
tion is made before the introduction of the oral evidence, or by motion 
to strike out or on motion for a non-suit, provided the party offering 
the evidence is given an opportunity to supply the requisite proof to 
take the case out of the statute. At the same time, there seems no 
reason to criticise the practice of a preliminary objection to the 
oral evidence and a sustaining of the objection where the offering 
party concedes his inability to follow up with the facts taking the case 
out of the operation of the statute. The practice should be flexible 
enough to stop the introduction of useless testimony and at the same 
time prevent the case from going off on the technicality that the objec- 
tion was not made at the proper time. This is accomplished by the 
rule of leaving the order of proof largely in the discretion of the 
Court. 
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